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THE COMPTROLLER OENERAL o

"DECIEION OF THE UNITED BTATRES
WABHINGTON, D,.C. 230868408
FILE: B-180085 DATE: December 8, 1977

MATTER OF: Headquarters XVIII Airborne Corps and Fort
Bragg - Recoupment of Union Dues - Artitration
Award
DIGEST: Federal Labor Relations Council seeks
decision on whether arbitration award ie
‘valid which requires agency to pay anion
the amount that agency had deducted from
periodic dues withholdings when it dis-
covered it had failed to terminate dues
withholding uf an employee who had-been
promoted outside bargaining unit. Arbitrator
construed agreement as not p&rmitting
setoff but refused to consider relevant
laws and regula.tion‘s_‘that impact on
agreement. Arbitrator's award is incon-
sistent with applicable laws ard regulations
and may not be 1mple“nented.
£ ; N
Tre Federal Labor Relations Council (FLRC)' has requested
our decision as to whether an arbitration award violates applicable
law, The American Federation of Government Employees has also
requested that we decide this matter, The Federal Labor Relations
Couneril has captioned the case Headquarters, XVIII Airborne Corps
and Fort Bragg and American Federation of Government Em loxees,
Tocal 1776, AFL-CIiO (Murphy, AT trat')r,, 6A-140.
The Issue nresented is whether, wheﬂe ‘dues all.otments had been

-aéyroneously paid to the union, the agency was entitled to recover

the same amount by setoif from a later dues allotments payment
to the union,

The facts in this case are not in dispute and may be summarizead
as follows. Mr, Robert A. Johnson, a Fort Bragg employee and
a dues-paying member of Local 1770, was promoted out of the

bargaining unit to a quperviscry position on September 10, 1972,

At that time, Mr. Johnson's agency should have terminated his
union dues allotnent pursuant to 5 C, F.R. § 550,322(c) which
provides that-

Mk % * an agency shall discontinue paying
an allotment when the allotter is * * % pro-
moted within the agency outside the unit
for which the labor organization has been
accurded exclusive recognition * * %,
(Emphasis added, )
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The agency, however, due to an error by a payroll clerk ir the
Finance Office, did not terminate Mr. Johnson's checkoff but con-
tinued to'deduct his union dues allotment from nis pay and pay it over
‘o the » 1ion uniil September 1975, when the error was discovered,

The agency notified Mr, Johnson and Loca) 1770 of the error and made
the necessary adjustment by refunding the erroneous deductions in the
total a1aount of $'70, 15 to Mr. Johnson and ccncurreritly deducting an
equal amount from the dues payment made to Local 1770 for the zayroll
pericd of October 5-18, 1975, The adjustment was made pursuant to
pera, 10-118a, Army Regulations (AR) 37-1U5, that provides as
follows: -

"[a]djustment to correct amounts erroneourly
withheld or where througi error withholdings
have not béen made from the salary of a
currently employed individual will be made on
a subsequent payroll on which the employece's
name appears. '

During the period that Mr. .Tohnson's dues checkoff were errone-
ously made, he received Statements.of Earnings and Leave indicating
thhat his checkoff was still in effect. Johnson made no efft -t to revoke
his checkoff authorizatlion nor to resign from the union., He continued
to receive the union newspaper and other publications, and also had
the use of a union member purchase discount card., Even after the
agency notified him of the error, Johnson did not request a refund of
the dues, either from the agency cr from 'the union.

The union filed a grieviance on November 7, 1875, ‘alleging thu«
pursuant to section 7, Article XXXVI of the collective=-bargaining
agreement betwetn the agency and the union, the agency was not per-
mitted to deduct the $170.15 from the amount due the union for that
biweekly pay period. In this connectijon, section 7 provides as follows:

I
"Section 7. Within five (5) working days after each
bi-weekly pay period, the Finance and
Accounting Office, Civilian Fay Section,
will furnish the Union a summary, in
duplicate, which will identify the Union,
list each member of the Union who has
authorized a voluntary allotment, the
amount of the fee of $. 02 per employee
per pay period for providing the with-~
hold:.g service and the net amount
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remitied to the Union. A single check
covering the net amount due the Union
will be forwarded within five (56) working
ddys after each bi-weekly pay day. The

. check will be forwarded to a specific
Union Officer designated by name, in
writing, hy the Union. "

The grievance was submitted to arbitration and hearings were held
on October 1, 1876, at Fort Bragg, North Carolina. The agency con-
tended that termination of Mr, J ohngon's dues checkoff was required
at the time of his promotion'out of the unit on September 10, 19872,
pursuant to 5 C.F,R. § 550, ‘322(::) and the¢ 'when the allotment was
erroneously continued and eventual]y discovered, corrective action
in the¢) form of immediate pay adjustments were mandated by para.
10-118, AR ©7-105, The agency also, zontended that our holdings in

. Aberde€n Proving Ground (APL'). Br 180095 Oc¢tober 1, 1974. and

econsideration o . 54 Coinp. Gen. 921 (1875) were dJrectly
applicable to this case. Thé APG decisions held that immédiate agency
recoupinent of previous erroneoi:3 dues overpayments to the union
waB permitted, despite an agreement provision requiring that all dues
deducted by the agency for each pav period less u fixed collection
charge were to be paid over to the union, Finally, the agency con-
tended that if the aroitrator ordered it to pay the union the disputed
$170,15, it would be unable to comply with the award because no
appropnation existed from which such payment could be made pur-
suant to 31 U.S.C. § 628.

In deciding this grievance, the arbifratox:s assumed that he had
no power to interpret laws, regula.tmns and’'administrative decisions
thet impact on the provisions of the agreement. The arbitrator
stated that he could only interpret and apply the provisions of the
agreement, and that since the law and régulations were not a part
thereof, he had no authority to construe the law snd regulations.
He added, that if the regulations were tu be given legal precedence
over the contracf. somecae else would have to act to accomplish
that result,

The agreement, according to the arbitrator, in section 7 required
the agency to pay ovei the 'net amount due" to the union for each pay
period, and did not authorize the agency to unilaterally initiate a
refund to an employee and then reimburse itself from the amount due
the union for the next payroll period. He concluded that the agency
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in making the $170, 15 deduction had violated the agreement and he
dire:ted the agency to pay the amount of §170.15 to the union,

In so deciding, the arbitraior concluded that the A PG decision
is distinguishable and not controlling in this case. We dlsagree,
We belleve that the issyes in'the two cases are very similar and
that our A PG holding in B~180095, October 1, 1974, and 54 Comp.
Gen, 921 (197%5) are direcily in point here and require that the
arbitrator's award be inwvalidated,

The APG decision involved an agancy's unilateral action in
deducting %80, 33 from its payment of dues to the union tc recover
a prevlous overpayment of dues resulting from the agency's failure
to terminate an allotment when an employee had hcza promoted vut
of the bargaining unit, Aithough there are differences between the
collective-bargaining agreements irr the two cases, these differences
are immaterial because the subject matter is controlled by Civil
Service Commission regulations and by Executive Order 11331,
both of which provide that a dues allotment terminates whe'a an
employce is transferred out of the bargaining unit,

Because the A PG case is so similar to the Fort Bragg case
before us, we suspended action on the presant case, and so notified
the Fcaeral Labor Relations Council by letter of iieptember 27,
1977, pending resolution of the union's suit in the Court of Claims

on the APG matter,
On October 18, 1877, the Court of Cl-ims decided the APG case

in Lodge 2424, International Association of Machinists and Aero-
space aforEera, AFL-CIO v. United States, Ct CI. No. 172-76.
The court's opinion first mtes the Department of Defense directive,
the Executive order, and the Civil Service Commission regulation,
all of which require that the union dues allotment must be discon-
tinued when the empleyee is transferred out of the bargaining unit,
The opinion then quotes section 12(a) of Executive Order 11491
which provides that each agreement betwpen an agency and a union
is subject to existing or future laws and regulntions of approoriate
authorities, The court then concluded as follows:

""Since the law, as provided in the regulations,
required a termination of the dues allotment upon
Mr, Wright's transfer, the payments made by the
Government thereafter were both erroneous and illegal, "
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As 'to the remaining issue of the legality of the Government's
seli-\ elp recovery of the erroneous averpayments, .he Court of
Clain v found that the means used were not only authorized by
the re.mlations but also sanctioned >y the well-settled rule of
law allowing the Government to recover by setoff or otherwise
sums illegally nr erroneously paid.

In addition the Court of Claims made it clear that Federal
laws ard regulations are controlling in Federal sector arbitration
by the following rationale (slip opinion, pp. 8-1 0):

an effort to avoid the difficult obstacle
presentt., by the cited regu]ationa. plamtiff maintains
‘thit ;[u.diciaJ. review of an arbit:ator 8 decision is a
limited one and ‘that the courf must enforce an
arbitrator's award where the arb1trator does not
'exceed the scope of his authority.' In’support of
this position, plaintiff cites a long line cf cases,
includingy. United Steélworkers of America v. U, U.S.
Gypsum:-Zo,, 492 F.¢d 713 (5th Clr, 1074), reversing
3&6 F. Supp. 302 (N.D, Ala, 1971); United Steelworkers
'of-America v. Enterprise.Wheel und Car Corp..,
' 3 (I1960); United. Steelworkers of America v.
Warrmr &:Gulf Navigation Co,, 303 U.S, 574 (1980);
United:Steelworkers of Ameru.a v. American Mfg, Co.,
363 U.3. 564 (1960), However, we Teject plaintiil's
argument because we find thai the authorities cited
are indpposite to the facts of this case., See Byrnes v,
United States, Ct, Cl. No. 354-75, order of
February 4, 1977 at p. 2, 213 Ct, Cl. _ (1977).

"In the first place, the cases cited by pizintiff
all concern labor arbitration awards made in the
context of private labor diSputes. Those decisions
focus on the Congressional intent, as reflected in the
Labor -Management Relations Act, 29 U.S, .u' § 141,
et Beq., §1 Stat..136, that industrial labor disputes
be settled by arbitration. However, the definition
of 'employer in the Labor -Management Act specifically
excludes the United States, 29 U.S.C. §§ 142(3)
and 152(2), Consequently, those cases, which limit
b judicial review and accord finality to decisions of

arbitrators, including their construction of provisions
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of collective bargaining agreements, have no application
to an arbitrator's decision made pursuant to a collective
bargaining agreument between the Government and a

union,

"In ti\e second place, we cannot agree with the
plaintiff's \‘ontention that the arbitrator 'did not exceed
the scope oi" his authority' in awarding the $80. 33
fo the union. On the contrary, we find that he based
liis decision on a literai reading of one section of the
collective bargaining agreement and ignored laws
and regulations which were an integral part of that
agreement and binding upon him as equally as on
the parties, Since the decision was contrary to law,
it cannot be upheld, "

In the instant case the law and regulations goverrning employee
dues checkoff and adjustment of payroll accounts where erroneous
deductions occur are ithe same as in the APG case. Pursuant to
5 C.,F.R. § 550,322(c) an agency is required to discontinue paying
the union dues allotment of an employee when he is promoted within
the agency outside the unii for which the labor organization has
been accorded exclusive recogmtion. Because Mr. Johnson was
promoted outside the bargaining unit, the agency was absolutely
required to terminate paying his allotment on September 10, 1972,
However, because of nn administrative error, the allotment was
contmued until September 1{ 75 and Mr..Johnson's aggregate comp-
ensation for the period, to which he was legally entitled, was
reduced by $170.15, Upon discovering that union dues had been
erroneously withheld from Mr, Johnson's pay, his agency complied
with the mandatory provisions of para. 10-118, AR 37-105, governing
adjustments for union dues deductions. That pa.ragraph requires
that the agency make an adjustment on a subsequent payroll to
correct amounts erroneously withheld, Then, having rennbursed
the employee for funds erroneously withheld, it was necessary for
the agency to make an adjustment in the union's account to correet
the past overpayments. This it did by a one-time recoupment
which was recognized as an appropriate measure to adjust such
accounts in our Aberdeen Proving Grotind decisions B-180095,
October 1, 1974, and 54 Comp, Gen. 821 (1975). As noted above,
those decisions have recently been upheld in Lodge 2424, International

Association of Machinists and Aerospace Workers, AFL-CIO v.
United States, Ct. Cl, No. 172-76, supra.
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Aécordingly, we conclude that the arbitrator's award is inconsistent
with the applicable regulations and, therefore, may not be implemented.

, [ 41
Deputy Comptroller General

of the United States
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COMPTROLLER GENERAL OF THE JNITED STATES
WABHINGTON, DT 20048

B-1 86‘095 Deremuer 8, 1977

Mr. Henry B. Frazier, 1II
Executive Director
Federal I.abor Relations Council

Dear Mr, Frazier:

We refer to your letter of April 268, 1977,. requesting a decision
from our Office on an arbitration award captioned: Headquarters,
XVIIl Airborne Corps and Fort Bra and American ['cderation
of Government imployces Local 1770, AI'L-CIO (Murphy, :

Krﬁﬂratori, T"LR_ No.

As you were’advised by letter of September 27, 1977, we ,
suspended any action in this matter pending « decision by the :
Conurt of Claims in Lodge 2424, Interrational Association of
Machinist and Aeroc; ace Workers, AIFL~CIO v. United Siates, ‘

O, , the Court of Claims |
rendered its dec151on and uphcld the Government's right to
recover by se. off union dues erroneously paid to a union by an

agency.

Enclosed is cur decisizi i toduy ‘Which holds tiat the arbitration
ey 71 is inconsisil’ nt Wity arplizakle v s and regulatwns and may
L be impleniented,

S}nm rely yours,

o
[ r I "‘1»1_ '

Lomptrower ‘Geaeral
of tha UnllPd Stat'=5






